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Javier Dillon-Villa (“Villa”) appeals the district court’s imposition of a 57-

month sentence for the second revocation of the terms of his supervised release. 

He challenges his sentence on three grounds.   We affirm.

1.  Ineffective assistance of counsel.  No one disputes that there was a

potential conflict of interest by Villa’s counsel.  We do not agree with Villa that the

district court’s inquiry into the conflict of interest was inadequate.  The record

indicates that the district court conducted a searching inquiry into the conflict and

asked the right questions about any link between Villa and the other client and any

ways in which their interests could be considered adverse.  

Villa identified no evidence that his attorney faced an actual conflict of

interest, as he must to demonstrate ineffective assistance of counsel.  See Cuyler v.

Sullivan, 446 U.S. 335, 350 (1980).  Villa fails to show that the conflict caused his

attorney to change his legal strategy in a way that hurt Villa.  See Mickens v.

Taylor, 535 U.S. 162, 172 (2002).  As the district court noted, it is hard to imagine

what else a lawyer could have done for Villa in the limited context of his second

revocation hearing.  Villa’s ineffective assistance of counsel claim fails.

2.  Excessive advocacy.  Villa argues that his probation officer's sentencing

report constituted excessive advocacy in violation of the Due Process Clause.  He

did not raise this issue in the district court, so we review for plain error.  United
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States v. Castillo-Rivera, 244 F.3d 1020, 1024 (9th Cir. 2001).  There is no plain

error.

A probation officer is free to describe “any circumstances affecting the

defendant’s behavior that may be helpful in imposing sentence.”  Fed. R. Crim. P.

32(d)(2)(A)(iii).  But there are limits to how the officer may write up these facts. 

“Certain language may stray sufficiently far from the essential purpose of

analyzing the departure grounds to constitute excessive, and impermissible,

advocacy or argument.”  United States v. Sinfuentez, 30 F.3d 1047, 1049 (9th Cir.

1994). 

Although the language used was strong, Villa fails to show how any

comments miscast the facts or may have mislead the district judge.  See id.  Villa

admitted that many of the characterizations he challenges were accurate.  He was

“less than forthright” when he did not timely inform his probation officer of his

traffic stop—one act that led to this second revocation of supervised release.  Villa

also admitted “that he has not always had the best attitude,” and had, at times, been

belligerent in his halfway house.  Because Villa does not show that the officer’s

report “stray[ed] sufficiently far from the essential purpose of analyzing the

departure grounds,” id., we hold that the report did not violate due process.
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3. Unreasonableness.  Villa argued that the district court abused its

discretion by departing upward from the policy statement range of 3-9 months

under § 7B1.4 to a total sentence of 57 months.  We disagree.

A district court, in sentencing a defendant for revoking supervised release,

abuses its discretion “if it fails to consider the[] policy statements” of Chapter 7. 

United States v. Tadeo, 222 F.3d 623, 625 (9th Cir. 2000).  But if the court

considers the policy statements, “it is free to reject the suggested sentencing range

and may revoke a defendant’s supervised release and impose a sentence . . . below

the statutory maximum.”  Id.  

Here, the district court considered the policy statement range.  Also, the 57-

month sentence, combined with time served (about 108 months total), is still less

than the low end of the Guideline range (168-210 months), let alone the statutory

maximum.  Application Note 4 to § 7B1.4 states that “[w]here the original sentence

was the result of a downward departure (e.g., as a reward for substantial assistance)

. . . below the guideline range applicable to the defendant’s underlying conduct, an

upward departure may be warranted.”  Such is the case here.  The district court did

not abuse its discretion.

AFFIRMED.


